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Passed by Shri Uma Shankar Commissioner (Appeals-I) Central Excise
Ahmedabad
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Avrising out of Order-in-Original No GNR-STX-DEM-DC-10/2016 dated 23.06.2016 Issued by:
Assistant Commissioner, Central Excise, Din: Gandhinagar, A’bad-l|l.

& aiEdt / ufcardl @1 = vd uar Name & Address of The Appellants/Respondents
M/s. Bluemax Services

wsﬁaaﬁwﬁﬁgwaﬂéﬁw%ﬁam@ﬂaﬁwﬁaﬁw%@mw@mw%—

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way :-
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Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Megham Nagar, New Mental Hospital Compound Ahmedabad - 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate Tribunal
Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules 1994
and Shall be accompanied by a copy of the order appealed against (one of which shall be certified copy)
and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest
demanded & penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/-
where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in
the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated.
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iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be filed in
For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be accompanied
by a copy of order of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of
which shall be a certified copy) and copy of the order passed by the Central Board of Excise & Customs /
Commissioner or Dy. Commissioner of Central Excise to apply to the Appellate Tribunal.
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2. One copy of apnlication or O.1.0. as the case may be, and the order of the adjuration authority
shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of the Court Fee
Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matiters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount specified
under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F of the
Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the Finance
Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iif) amount payable under Rule 6 of the Cenvat Credit Rules.

- Provided further that the provisions of this Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014,
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(4)(1) In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute.”
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- ORODER-IN-APPEAL

This appeal has been filed by M/s Bluemax Services, 1% floor, Parag Shbpping'
Centre, Nr. B.K.Cinema, Mehsana-2 (hereinafter referred to as “the appellant™) against
Order-in-Original No.GNR-STX-DEM-DC-10/2016 dated 23.06.2016 (hereinafter
referred to as “the impugned order”) passed by the Assistant Commissioner, Service Tax
Division, Gandhinagar, Ahmedabad-III (hereinafter referred to as “the adjudicating 4
aufhoreity”). '
2. . Facts of the case are that the appellant is engaged in providing Business Auxiliary
Service anCi Manpower Supply Service with service tax registration. While auditing the
records of the appellant, the was noticed that they had issued invoice dated 16.06.2015
pertains to the period from March 2015 to May 2015 to M/s HCL Services Ltd for the
service of ‘Manpower Supply Service’ without payment of service tax; that as per
provisions of notification No.30/2012-ST dated 20.06.2012, the liability of servipe tax
@25% of taxable value is required to be discharged by the éppellant for the month of
March 2015 which was not paid by them. The said notification has been amended by
nof:i_ﬁcation No.07/2015-ST dated 01.03.2015 (with effect from 01.04.2015) and
éccordhigly to which no liability of service tax lies with the appellant. Therefore, a show
cause notice dated 29.02.20016 was issued to t.hem for demand of service tax amounting
to Rs.1,10,282/- with interest on taxable value of Rs.35,69,000/- received during March
2015 and imposition of penalty under Section 78 of the Financé Act, 1994. Vide the
impugned order, the service tax amount was confirmed with interest and imposed a

penalty of 50% of the service tax amount.

3. Being'aggrieved, the appellant has filed the present appeal on the grounds that
they have issued the invoice on 16.06.2015 and paﬁnent thereof was received thereafter
for the service rendered in the month of March 2015 in question; that with effect from
01.04.2015, no service tax is required to be paid by them in view of amended notification

No.07/2015-ST dated 01.03.2015; that as per provisions of Rule 4 of Pbint of Taxation

' Rule, 2011, no service tax-is leviable from them for the said period in such situation.

. They further submitted that as per the amended notification, the recipient has already .

been paid the tax in question and accordingly, the appellant is only liable for the
differential interest for the delayed payment; that service tax cannot be charged twice for
the same service. No penalty under Section 78 imposable in the present case. The

appellant cited various case laws in support of their argument.

4, A personal hearing in the matter was held on 17.02. 2016 axngMs Rachna M

N
Khandhar, Chartered Accountant appeared for the same. She reltelated\ﬂ;e GlOUI’ldS of




Appeal and stated that the service recipient has discharged service tax liability for the

month of March 2015 to May 2015. She further submitted additional submission in this

. respect.

5. I have carefully gone through the facts of the case and the submissions made by
the appellant in the appeal memorandum as well as at the time of personal hearing. The
short point to be decided in the instant case is relating to short payment of service tax
amounting to Rs.1,10,282/- by the appellant as a service provider under notification

No.30/2012-ST for the month of March 2015.

6. As per pfovisions of Notification N0.30/2012-ST dated 20.06.2012, service tax is
payable for the service provided or agreed to be provided by way of ‘supply of

. manpower’ for any purpose by a provider of the service on 25% of taxable value; that -

this prov131ons has been amended with effect from 01.04.2015, vide notification
No.07/2015-ST dated 01.03.2015 under which the service receiver is required to be paid
tax on 100% of taxable value and service provider is not required to pay the tax as a

service provider.

7. . In the instant case, the adjudicating authority has contended that though the
provisions of notification No0.30/2012-ST are applicable for March 2015, the appellant
has not discharged the prescribed amount of service tax of Rs.1,10,282/- towards ‘supply
of manpower’ service rendered during the relevant month. The adjudicating authority has
further held that the appellant shall be liable to pay service tax as per the provisions of
Rule 3 of Point of Taxation Rules, 2011 i.e the date of completion of service. On the

other hand, the appellant has argued that as per provisions of Rule 4 a (i) /bid the point of

taxation shall be the date of issuing of invoice or date of payment whichever is earlier; -

that in the instant case they had issued invoice in the month of June 2015 and payment

was received thereafter.

8. For the sake of clarity, the relevant provisions of said Rules is reproduced and
read as under:
RULE 3. Determination of point of taxation. - For the purposes of these rules, unless

otherwise provided, Bpoint of taxationd shall be,-
(a) the time when the invoice for the service provided or agreed to be provided is issued :

Provided that where the invoice is not issued within the time period specified in rule 44 -

of the Service Tax Rules, 1994, the point of taxation shall be the date of completion of
provision of the service.

(b) in a case, where the person providing the service, receives a payment before the time
specified in clause (a), the time, when he receives such payment, to the extent of such
payment :

Provided that for the purposes of clauses (a) and (b), -

(i) in case of continuous supply of service where the provision of the whole or part of the
service is determined periodically on the completion of an event in terms of a contract,
which 1equn es the receiver of service to make any payment o ser vzce pi oyider, the date

date of completion of provision of service;
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(ii) wherever the provider of laxable service receives a payment up [0 rupees one
thousand in excess of the amount indicated in the invoice, the point of taxation to the
extent of such excess amount, at the option of the provider of laxable service, shall be
determined in accordance with the provisions of clause (a).

Explanation - For the purpose of this rule, wherever any advance by whatever name
known, is received by the service provider towards the provision of taxable service, the .
point of taxation shall be the date of receipt of each such advance.

Rule 4. Determination of point of taxation in case of change in effective rate of tax. -
Notwithstanding anything contained in rule 3, the point of taxation in cases where there
is a change in effective rate of tax in respect of a service, shall be determined in the
Jfollowing manner, namely :-

(a) in case a taxable service has been provided before the change in effective rate of

lax,-

(i) where the invoice. for the same has been issued and the payment received afier the
change in effective rate of tax, the point of taxation shall be date of payment or issuing of
invoice, whichever is earlier; or '

0. In the instant case, I observe that the appellant, after completion of the service -

pertaining to March 2015, had issued invoice on 16.06.2015 and received payment later

on. This fact was not disputed. The provisions of Rule 3 ibid clearly stipulates that where
the invoice is not issued within the time period specified in rule 4A of the Service Tax

Rules, 1994, the point of taxation shall be the date of completion of provision of the
service. As per Rule 4A of Service Tax Rules, the invoice shall be issued within thirty

days from the date of completion of service. On other side, provisions of Rule 4 a(i)
which stipulates that where the invoice for the same has been issued and the payment
réceived after the change in effective rate of tax, the point of taxation shall be date of
payment or issuing of invoice, whichever is earlier. Rule 4 refers a situation in case of |
change in effective rate of tax. Due to amendment in notification No.30/2012-ST with
effect from 01.04.2015, vide notification NQ.07/2015-ST, service tax of 25% of the value
of taxable service to be paid by the service provider has been withdrawn, instead service
tax of 100% of the value of taxable service to be paid by the service recipient. In the
circumstances, I am of the considered view that there is no change in effective rate of
service tax but only the percentage of tax to be paid by the service provide and service
recipient is changed. Therefore, for payment of service tax for the month of March 20153
the notification applicable in the instant case is notification No.30/2012-ST and -

determination of point of taxation shall be as per Rule 3 of Point of Taxation Rules, 2011.

9. However, in the instant case a situation arisen that the appellant had issued a

~ combined invoice for the month of March2015 to May 2015 on 16.06.2015 and paynient

- of service tax on 100% of the value of taxable service was paid by the recipient as per

provisions of notification No.07/2015-ST dated 01.03.2015 (effective from 01.04.2015).
In this regard, the appellant has argued that as far as receipt of service tax concémed,-
there is no losing to the revenue. However, the adjudicating authority has held that as per
law prevails, the person who is liable to pay tax shall pay the tax. The appellant has relied
on case law of Hon’ble Tribunal in case of M/s Kakinada Seaports L!:%(.i[é%o L3 §4()_)\STR
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509-Tri. Bang], wherein, it has been held that once tax paid by the service provider undér ~ ~

reverse charge mechanism, service tax cannot be demanded.

- 10.  Looking into above facts, I find merit consideration in the argument of the
appellant, If the appellant paid the service tax in question for the month of March 2015,
the recipient is eligible for refund of the ambunt so paid and to that extent net liability of
service tax shall stand neutral, therefore, it is an exercise of revenue neutral. Hence the
* demand on tax which has already paid does not exist. However, the issue remains for
deciding whether interest and penalties are to be demanded. Simply because a situation
leads to revenue neutrality does not imply that tax need not be paid on time. When law
requires tax to be paid it has to be paid as per time specified. The time to be considered
for interest purposes is between the due date and the payment day. Therefore, I hold that
interest is payable under Section 75 of the Finance Act. As regards penalty, I observe that
_ the payment of service tax was missed due to interpretation of prevailing notification and
intention to evade payment of duty is not on the part of the appellant. Therefore penalty is

set aside.

11.  In view of the foregoing, I set aside the demand and penalty and hold to pay

interest. The appeal stands disposed of accordingly.

gH\i}Wﬂ |

A
(3T QeRT)

3T (3T - 1)
Date:l%/Og/ZOl 7
Attested

(Mohanan é’}i\;

Superintendent (Appeal-I)
Central Excise, Ahmedabad

BY R.P.A.D.

To

M/s Bluemax Services,

1* floor, Parag Shopping Centre,

Nr. B.K.Cinema, Mehsana-2 (Gujarat)

Copy to:- 1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-III
3. The Additional Commissioner, Central Excise (System), Ahmedabad-I1]
’ \/;//’Dhe Assistant Commissioner, ST Division, Gandhinagar.
Guard file.
6. P.A.



